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Inquiring Minds Topic – 3 April 2015 
Betty Bainbridge, Moderator 

 

Clear Language Or Clear Intent? Supreme 

Court Hears Obamacare Subsidies Case 

- Daniel Fisher, Forbes Staff  - Washington 3/03/2015  

When you hear that King vs. Burwell, the Obamacare case being argued before the U.S. Supreme Court today, 

is a slam dunk, think twice. Yes, the clear language of the Affordable Care Act appears to say federal subsidies 

will flow only to people who buy health insurance on “an Exchange established by the State,” which seems to 

exclude exchanges established by the federal government. But even the Supreme Court’s most conservative 

justices believe context matters. The key question is, how much? 

The fight is often portrayed as a philosophical battle between between textualists, who think a law means what 

its words say, and purposivists, who think it means what Congress meant it to say. But there’s not as much 

distance between the two camps as some people believe. Justice Antonin Scalia, the king of the textualists, 

wrote in his 1997 book “A Matter of Interpretation that “[i]n textual interpretation, context is everything.” 

Justice Clarence Thomas, also a textualist, held in a decision that same year that the word “employees” in the 

Title VII antidiscrimination statute also referred to “former employees” because his interpretation was “more 

consistent with the broader context” of the law. 

Will they adopt that reasoning when they look at Obamacare? The law orders the Internal Revenue Service to 

provide “premium assistance tax credits” to people who purchased health insurance on “an Exchange 

established by the State,” under a section of the law dealing with state, not federal insurance exchanges. 

Elsewhere in the law Congress refers to “Exchange of the State,” suggesting that for tax purposes, the 

Democrats who wrote this statute intended to differentiate between exchanges that were set up by the states and 

those the federal government set up on their behalf. As it turns out, only 14 states set up their own exchanges. 

The Obama administration and its supporters say it would be absurd to seize on such a subtle element in the law 

to throw out the primary mechanism that makes it work. Without subsidies, most of the law’s intended 

beneficiaries couldn’t buy health insurance, and without enough paying customers the health insurers could be 

crushed under the medical expenses of those who can now buy insurance regardless of preexisting conditions. 

Using those four words, “established by the State,” to upend the entire edifice known as Obamacare would be 

equivalent to squeezing “the proverbial elephant into the proverbial mousehole,” as one judge on the Fourth 

Circuit Court of Appeals put it in voting to uphold the act. 

In oral arguments tomorrow, then, look for questions like this:  

 Why did Congress use a more restrictive definition of health exchanges when it was talking about 

tax credits? Section 36B of the law dealing with tax credits refers to exchanges “established by the 

State” under Section 1311, which spells out how the states will set up insurance exchanges and how the 

Treasury will fund them. But another part of the law says if a state fails to set up an exchange by Jan. 1, 

2014, “the Secretary shall (directly or through agreement with a not-for-profit entity) establish and 

operate such Exchange within the State .” Even the textualists on the court will have a hard time 

concluding that “such Exchange” refers to something other than the exchanges referenced in 1311. The 
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D.C. Circuit Court of Appeals, which struck down the tax credits for federal exchanges, acknowledged 

the federal and state exchanges were equivalent in terms of what they are and the statutory authority for 

creating them. The only difference, that court said, was whether their customers would be eligible for 

subsidies. 

 Where’s the textual evidence Congress wanted it this way? Textualists downplay indicia of 

Congressional intent, such as the record of debates, preferring to derive meaning from the text of the law 

itself. But they can’t rip apart an entire regulatory scheme without some evidence that their interpretation 

makes sense. So far, the strongest evidence that Congress wanted to use the tax subsidies to encourage 

states to set up exchanges is a YouTube video of MIT professor and Obamacare consultant Jonathan 

Gruber saying that was one goal of the law. Is that enough to get around what Scalia wrote in last year’s 

Utility Air Regulatory Group vs. EPA, where he said reasonable statutory interpretation must include 

both the specific context of the words in the law as well as the “broader context of the statute as a 

whole”? 

 What about the U.S. territories? One of the strongest arguments the plaintiffs have is that Congress 

did spell out different tax treatment for different types of exchanges when it laid out rules for 

establishing insurance exchanges in the U.S. territories but ruled out subsidies for them. If “such 

Exchanges” refers to all exchanges, why did Congress carve them out? Did it also make an exception for 

exchanges established by the federal government and not “the State”? 

 What about Holy Trinity? Even textualists must honor precedent and one of the most powerful 

precedents is Holy Trinity Church vs. U.S., an 1892 decision that interpreted a seemingly crystal-clear 

statute outlawing the encouragement of emigration by “any alien” into the U.S. to “perform labor or 

service of any kind.” “Labor or service of any kind” apparently didn’t include serving as a church 

pastor, the court held, saying: “A thing may be within the letter of the statute and yet not within the 

statute, because not within its spirit nor within the intention of its makers.” 

 What about the presumption against ineffectiveness? Judges interpret statutes according to a number 

of rules, or canons, and this one says: Congress doesn’t write laws that are doomed to fail. Judges are 

supposed to find some interpretation of the words in the statute that allow it to function, because it the 

alternative is assuming the legislators deliberately wrote it in a way that would prevent it from working. 

The plaintiffs have a counterargument, of course. They say the tax credits were designed to compel state 

participation, so that part of the law will work as intended. They also point to other sections of the law 

that are impossible to enforce as written. The law orders states to direct participants in the CHIP 

program to go to exchanges if the states run short on funding, for example, but state health officials 

would have no way of complying with the paperwork requirements associated with federal exchanges 

they don’t run. 

The best arguments for the government are compiled in a brief filed by Yale Law School Professor William 

Eskridge, along with John Ferejohn of NYU, Charles Fried of Harvard, Lisa Marshall Manheim of the 

University of Washington, and David Strauss of the University of Chicago. It’s laced with citations to opinions 

by Scalia and Thomas, the court’s leading textualists, showing how they are not opposed to examining the 

context of laws to determine what the words within them mean. In FDA vs. Brown & Williamson, a 2000 

decision Scalia and Thomas both signed off upon, the court rejected the Food & Drug Administration’s attempt 

to regulate cigarettes by saying: “The words of a statute must be read in their context and with a view to their 

place in the overall statutory scheme. “ 

King vs. Burwell is not “a case about textualism vs. purposivism,” Eskridge writes. 

“It is a case about good textual analysis vs. bad textual analysis,” he writes. “Textualism does not require courts 

to read statutory provisions in a vacuum.” 

The challengers, in their brief, say they’re just holding Congress and the White House to the terms of the 

regulatory scheme they set up. These are the same lawmakers who tried to set coercive conditions on Medicaid 

https://supreme.justia.com/cases/federal/us/573/12-1146/
http://www.americanbar.org/content/dam/aba/publications/supreme_court_preview/BriefsV5/14-114_amicus_resp_eskridge.authcheckdam.pdf
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http://www.americanbar.org/content/dam/aba/publications/supreme_court_preview/BriefsV5/14-114_pet_reply.authcheckdam.pdf
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expansion by threatening to take away all state Medicaid funding, not just tax credits, if states didn’t go along. 

The Supreme Court threw out that portion of the law in its 2012 decision otherwise upholding the act. 

The Government contends that this text should be disregarded because it produces bad policy effects, and so 

Congress must not have subjectively meant it. But it is irrelevant whether Congress subjectively intended to 

impose the condition; all that matters is that it objectively and reasonably did so. 

I’m going with my own prediction based upon the recent decision involving misplaced fish, Yates vs. U.S. In 

that decision, Chief Justice Roberts signed off on a plurality opinion by Justice Ruth Bader Ginsburg that 

embraced a broad view of statutory interpretation where context trumped the dictionary meaning of words. 

There are caveats, including the fact that Roberts voted to narrow a criminal law in Yates and he’d be voting to 

expand Obamacare. 

The dissenters — led, improbably enough, by Justice Elena Kagan — went with the dictionary meaning in that case but 
Alito voted for the same result as Roberts (even though he didn’t agree entirely with the plurality’s reasoning) and Kagan 
didn’t back off a bit on the importance of context. 

“I agree with the plurality (really, who does not?) that context matters in interpreting statutes,” she wrote. Indeed, who 
doesn’t? 

 

USA TODAY  Editorial  – 4 March 2015 (also printed in the News-Press) 

Today, the Supreme Court will hear the most serious challenge to Obamacare since a single vote at the high 

court kept the law alive in 2012. 

As legal challenges go, the latest complaint is bizarre: If the plaintiffs lose, they face little or no harm. If they 

win, about 8 million people around the USA face substantial injury. 

The case is being brought on behalf of four people who claim they're being hurt because the law gives them 

generous subsidies to buy health insurance. 

Yes, you read that right. You'd think getting a big price cut on a vital product would be a good thing. All the 

plaintiffs are in their 50s and 60s. Some have already had major illnesses and big health care bills. Two are 

veterans and presumably eligible for VA care. By just about any rational analysis, they don't have much of a 

beef with Obamacare. 

But all four seem to be seething with dislike for Obama. One says the president is an “idiot.” Another calls him 

the “anti-Christ.” They hate the health law and being required to buy insurance or pay a penalty if they don't. 

Never mind that the Supreme Court has already upheld the constitutionality of the “individual mandate” to buy 

insurance. The plaintiffs’ anger makes them eager pawns for the Competitive Enterprise Institute, a well-funded 

conservative group that is trying to kill Obamacare. 

The scary thing is, it just might work. 

The core of the legal argument is that giving the four plaintiffs subsidies is illegal because a strict reading of the 

law says only people who buy their policies on state health exchanges can get subsidies. 

http://www.forbes.com/sites/danielfisher/2015/02/25/yates-decision-on-missing-fish-may-tip-roberts-hand-on-king-v-burwell/
http://www.supremecourt.gov/opinions/14pdf/13-7451_m64o.pdf
http://www.forbes.com/profile/ruth-bader-ginsburg/
http://www.forbes.com/profile/elena-kagan/
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The plaintiffs all live in Virginia, one of at least 34 states that have not set up a state exchange. Virginia 

residents have to buy their coverage on the federal HealthCare.gov marketplace. Therefore, their lawyers claim, 

the subsidies are illegal. 

To bring the suit, the plaintiffs had to show they're being damaged. So they claimed that without those awful 

subsidies, they wouldn't have to buy Obamacare-compliant health coverage at all because they'd qualify for 

low-income exemptions. 

If that sounds convoluted, it is. 

Until Obama embraced the individual mandate, many conservatives preached that having health insurance was 

a matter of personal responsibility, because people who don't have coverage and get seriously ill can demand 

care at emergency rooms and stick others with the unpaid bills. One reason for Obamacare was to end such 

irresponsible free-riding, which jacks up the price of everyone's insurance. 

Even worse, if the plaintiffs win, they won't just shed their own insurance. They'll take it away from millions 

more people by making coverage unaffordable in the states where people have signed up to buy their policies on 

the federal marketplace. 

In deciding this case, the justices would do well to weigh the real-world consequences. 

Opposing view: This is about the victims 

In King v. Burwell, four Virginia residents are a challenging an IRS Obamacare rule in the Supreme Court. 

While the case involves only a handful of plaintiffs, it is really about the millions of Americans who are victims 

of Obamacare’s mandates and penalties. 

Like the King plaintiffs, millions are harmed by Obamacare's individual mandate, which forces them to either 

buy insurance that they don’t want or to pay a tax penalty. But the IRS rule also has devastating consequences 

for countless other Americans and their families. 

The victims include workers who have lost their jobs or have been pushed into part-time employment; 

individuals who lost their health plans and doctors despite White House promises to the contrary; and those 

whose insurance premiums and taxes are rising due to Obamacare. 

If the King plaintiffs win, many of these people, who live in states that chose not to set up their own insurance 

exchanges, would be protected from these harms. 

The specific issue before the court is whether this IRS rule is valid. That rule gives insurance subsidies, paid by 

taxpayers, to every state in the country. Congress, however, only authorized those subsidies for states that 

choose to set up their own insurance exchanges. At this point, at least 34 states have rejected that choice. 

The IRS rule raises a basic issue that goes far beyond Obamacare: Do agencies have to follow the laws enacted 

by Congress, or can they rewrite them? The IRS claims that it's merely following congressional intent, but what 

it's really doing is torturing statutory language. 

That violates the Constitution's separation of powers, under which Congress makes the law and agencies 

implement it. And to the extent the IRS gets away with it, we'll all be victims. 

[Sam Kazman is general counsel for the Competitive Enterprise Institute, which is coordinating the King v. Burwell challenge.] 

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 
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Republicans Gear up for Supreme Court 

Obamacare Fray [Wednesday, 04 Mar 2015 – NEWSMAX] 

War rooms of lawmakers and their aides in the U.S. Congress are working furiously to try to influence the Supreme 
Court's nine justices who will hear arguments on Wednesday on the future of President Barack Obama's landmark 
healthcare law.  

These informal working groups, staffed by Republican and Democratic members of Congress, have gone into 

high gear in recent days. 

They plan to use an array of tools - from social media and radio interviews to newspaper opinion pieces, news 

conferences and Senate and House of Representatives floor speeches - to bolster the opposing legal arguments 

being laid out before the high court and to rally public opinion. 

On Twitter, for example, at #acaworks, Senate Democrats brim with upbeat assessments of how Obamacare has 

slashed the numbers of uninsured while also saving on seniors' drug costs. 

One tweet features an Obama quote: "While affordable health care might still be a threat to freedom on Fox 

News ... it's working pretty well in the real world." 

Senator John Barrasso of Wyoming, a member of the Republican leadership, is spearheading his party's efforts 

in the Senate to land a deadly blow to the Affordable Care Act if the Supreme Court rules the administration 

went too far implementing the 2010 law. 

For Republicans, that means assuring the Supreme Court that if it rules against the administration, Congress will 

step in and help, at least temporarily, the 7.5 million people in 34 states who stand to lose healthcare benefits.  

Democrats are teeing up the opposite message as they help the White House defend Obamacare, which is 

opposed by 53.5 percent of Americans, according to a recent Reuters/Ipsos poll. 

"We will continue to remind the Supreme Court there are no contingency plans and millions of people are going 

to suffer immensely if this decision favors the plaintiffs," said a senior Senate Democratic aide. 

Senator Chris Murphy of Connecticut, Barrasso's Democratic counterpart in the battle, held a news conference 

on Tuesday in which he showcased a constituent who is enrolled in the federal healthcare program and suffers 

from hemophilia. 

"Devin," Murphy said, likely would not be able to cover the cost of his $4,000 daily injections to fight the 

disease. 

Between now and this summer's Court decision, Democratic war rooms and the White House will tout any new 

data that underscores the effectiveness of Obamacare, aides said, while arguing that often-deadlocked 

Republicans will never agree on an alternative to Obamacare.  

© 2015 Thomson/Reuters. All rights reserved.  
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Obamacare opponents should be careful what they wish for  

 
[Former CIGNA executive-turned-whistleblower Wendell Potter writes about the 

health care industry and the ongoing battle for health reform.] 

Commentary: Supreme court decision nullifying subsidies would result in chaos 

 “Obamacare is a train wreck, and that’s actually not fair to train wrecks.” 

So said Sen. Ted Cruz (R-Texas) at last week’s Conservative Political Action Conference in Maryland. It was a 

line that drew both applause and laughs, as you would expect from a gathering of folks who view the 

Affordable Care Act as an abomination. 

Chances are that Cruz and his CPAC fans are hoping the Supreme Court will do what Congress has so far been 

unable to do, when the justices rule in a few months on King v. Burwell. That’s the lawsuit to be argued at the 

high court this week —the one arguing that the subsidies millions of people are getting in 34 states to help cover 

the cost of their health insurance are illegal. Cruz and others who despise Obamacare are hoping that if the 

Supreme Court rules in favor of the plaintiffs, what they consider a scourge on the nation will soon be 

eradicated.  

But if there ever was a reason to cite the maxim, “be careful what you wish for,” it’s about this lawsuit. A 

Supreme Court decision that goes against Obamacare would lead to a train wreck with almost unimaginable 

consequences. And Republicans likely would get much of the blame. 

Anyone who thinks such an outcome would usher in an era of a better functioning health insurance marketplace 

should read the amicus brief submitted by America’s Health Insurance Plans, the industry’s largest trade group. 

AHIP’s brief supports the government, not the plaintiffs. It paints a picture not of a new heaven on earth if the 

Supreme Court decides against the government, but of a health insurance apocalypse. Not everywhere, though, 

ironically. The marketplace meltdown would occur only in those 34 states, led primarily by Republican 

governors, like in Texas, that defaulted to the federal government to operate their health insurance exchanges. 

In King vs. Burwell, the plaintiffs argue that the way the Affordable Care Act is worded, the subsidies are lawful 

only in the states that decided to set up and operate their own exchanges. The sponsors of the legislation insist 

they never intended the law to be interpreted that way. Nevertheless, opponents insist that the courts should 

require the government to cut off the subsidies it has been paying to low- and moderate-income individuals and 

families since the beginning of 2014, in the states with exchanges operated by the feds. 

Of course, AHIP is not above fear mongering to get what it wants. But in this case, the consequences 

undoubtedly would look a lot like what AHIP describes. The organization cites history to demonstrate what the 

future would look like if the plaintiffs prevail.  

Most Americans, including many Republicans, agree that it was not a good idea for insurance companies to be 

able to deny coverage to anyone just because of a preexisting condition. Or to base policy premiums on an 

applicant’s gender, age and health. Yet that’s what insurers could do pre-Obamacare. And that’s largely why 

nearly 50 million Americans were uninsured before the law was passed. 

http://www.washingtontimes.com/news/2015/feb/28/cpac-straw-poll-rand-paul-wins-scott-walker-surgin/
http://www.scotusblog.com/case-files/cases/king-v-burwell/
https://www.publicintegrity.org/2014/11/24/16311/court-case-pushed-think-tank-could-leave-uninsured-out-cold
https://www.publicintegrity.org/2014/11/24/16311/court-case-pushed-think-tank-could-leave-uninsured-out-cold
https://www.ahip.org/Amicus-Brief/King-v-Burwell/
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The insurance industry was willing to go along with a requirement that they make their policies available to 

everyone and that they give up their ability to set prices based on criteria like gender and health status. In 

exchange, insurers insisted that there be a requirement in the law that everyone be required to buy coverage.  

Without the mandate to buy insurance, young and healthy people would once again opt to go uninsured, leaving 

the marketplace to sicker and older consumers, AHIP wrote in its brief. 

AHIP cited as evidence what had happened in years past when New York and a number of other states tried to 

force insurance companies to accept all applicants without a mandate to buy coverage. Premiums in every one 

of the states spiked dramatically, and many insurers left those states’ insurance markets because of the “death 

spiral” that was beginning to result. 

A similar spiral would result if subsidies were taken away from the newly insured in those 34 states, AHIP 

warned. Because 87 percent of the newly insured have such low incomes they qualified for subsidies, most of 

them—especially the young and healthy ones—undoubtedly would drop coverage if they had to pay the full 

premium. 

“A sicker pool of consumers results in higher premiums, which causes an additional relatively healthy subset of 

participants to drop out, which in turn results in a further increase in premiums.” That, in essence, is what the 

death spiral is all about. 

In New York, the individual market shrank from 1.2 million to 31,000 between 1992 and 2010, AHIP noted. 

“At that point, the only people who participated in the market were those who were very sick and affluent,” 

AHIP wrote in its brief. 

Eliminating the subsidies for the newly insured in 34 states would quickly lead to the collapse of the individual 

health insurance market place in those states just as it did in New York.  

Talk about a train wreck. That is one that would be truly catastrophic and injure millions.  

Wendell Potter is the author of Deadly Spin: An Insurance Company Insider Speaks Out on How Corporate PR is Killing Health Care and 

Deceiving Americans and Obamacare: What’s in It for Me? What Everyone Needs to Know About the Affordable Care Act. 
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