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Bill Bartholet, Moderator
How America can—and will—abolish the death penalty
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NEW HAMPSHIRE has just failed to abolish the death penalty—by one vote. Given that the Granite State has not actually executed anyone since 1939, you might think this doesn’t matter much. But, obviously, it matters to the one man on death row in New Hampshire, a cop-killer called Michael Addison. It matters, also, to the broader campaign to scrap capital punishment in America. And despite the setback in New Hampshire, the abolitionists are slowly winning.

America is unusual among rich countries in that it still executes people. It does so because its politicians are highly responsive to voters, who mostly favour the death penalty. However, that majority is shrinking, from 80% in 1994 to 60% last year. Young Americans are less likely to support it than their elders. Non-whites, who will one day be a majority, are solidly opposed. Six states have abolished it since 2007, bringing the total to 18 out of 50. The number of executions each year has fallen from a peak of 98 in 1999 to 39 last year (see article).

Many people regret this. Some feel that death is the only fitting punishment for murderers: that it satisfies society’s need for retribution. Some find a religious justification, such as the line in Exodus that calls for: “life for life, eye for eye, tooth for tooth”. Such appeals to emotion or faith are hard to answer, although the Bible also has passages about not casting the first stone, and many conservative evangelicals have ended up in the odd position of prizing life when it comes to abortion, but not when it comes to prisoners (the Catholic church is pro-life on both counts). However, in a secular democracy a law of such gravity must have some compelling rational justification, which the death penalty does not.

Its advocates insist that it deters murderers, thereby saving lives. If this were true, it would be a powerful argument, but there is scant evidence that it is. The murder rate is far higher in America than in the European Union, which has no death penalty. It is also higher in American states that carry out executions than in states that do not. Granted, some studies have found that, if you control for other factors that also influence crime rates, you can make the case that each execution prevents three murders, or five, or even 18. But such studies are based on thin data and questionable assumptions. There were nearly 15,000 murders in America in 2012. The chance of any individual killer being executed is thus microscopic—and distant, since the appeals process can grind on for decades.

Against the death penalty’s uncertain benefits must be set its certain defects. Juries, being human, are fallible. If they jail an innocent man he can be freed and compensated, but he cannot be brought back to life. Since the Supreme Court lifted its suspension of the death penalty in 1976, there are no proven cases where America has executed an innocent. But there are at least ten that look horribly like it. Cameron Todd Willingham, for example, was put to death for starting a deadly fire, although experts blamed faulty wiring.
Vengeance is mine, says the Lord

To avoid miscarriages of justice, America has erected elaborate safeguards. Capital cases are subject to multiple appeals; teams of lawyers haggle over them for years. An unintended consequence of this is that executing a murderer is now perhaps three times more expensive than locking him up for life. The money spent on the machinery of death would probably do more to improve public safety if it were spent on better policing, to catch the ones who currently get away. Put simply, the death penalty looks like a colossal waste of taxpayers’ money, which conservative politicians would normally denounce.

Of late, abolitionists have put a lot of effort into lawsuits to make it harder for states to get hold of the drugs used in lethal injections. This is more likely to delay executions than to end them. A more democratic approach would be to persuade voters that capital punishment is not just barbaric but also costly, ineffective and prey to human error, and that they should therefore back politicians who oppose it. That is how New Mexico, Oregon, Illinois, Connecticut, Maryland, Colorado and Washington stopped or suspended it. New Hampshire will try again. State by state, abolitionists will prevail. America is a nation founded on the principle that governments should not be trusted with too much power; that should include the power to strap people to a gurney and poison them.
+ + + + + + + + + + + + + + + +
The slow death of the death penalty

America is falling out of love with the needle
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ON THE afternoon of March 19th a ragtag group of protesters gathered outside the Huntsville Unit, home to America’s busiest execution chamber. At 6pm Texas was set to execute Ray Jasper, convicted of murdering the owner of a recording studio. Protesters held up signs (“The Death Penalty: Guilty on All Counts: Shut it Down!”), made statements and read a few poems the condemned man had written. A priest rang a bell 14 times, once for every year Jasper had spent on death row. At 6.34 the prison door opened, letting out a few civilians whom protesters said they recognised as witnesses to the execution.

No one from the prison announced Jasper’s death. A little after 7 the protesters dispersed, stowing signs and megaphones away in their trunks, ready for use at the next execution.

So far this year 19 prisoners have been put to death in America, seven of them in Texas. Another 14 are scheduled to die. According to Amnesty International, America executes more people than any country except China, Iran, Iraq and Saudi Arabia—disreputable peers for the land of the free. But capital punishment is less common and less popular than it was, and concerns over cost, efficacy and execution methods may be hastening its demise.[image: image2.png]I The tide turns
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Even if all the executions scheduled for this year are carried out—which is unlikely—a total of 33 would be the lowest since 1994, and would have fallen by two-thirds from the peak of 98 in 1999 (see chart). In 2013 American juries handed out just 80 death sentences: a slight increase from the previous year, but still close to the lowest level in 40 years. As of October 1st 2013, 3,088 Americans were on death row—down from a peak in 2000 of 3,593.

Several factors have driven death sentences and executions down. The simplest may be that America’s homicide rate has declined sharply—from 10.2 per 100,000 people in 1980 to 4.7 in 2012. With that broader decline has come a fall in the most heinous murders; ie, the sort that earn the harshest sentences. As Bob McCulloch, prosecuting attorney for St Louis County, explains: “In Missouri, most [murders] are second-degree…bar-room brawls, or some guys shooting each other over a bad dope deal.” First-degree murders, he says, “rape and murder, killing a police officer—those are all way down.”

Another shift is that most juries can now impose sentences of life without the possibility of parole. In 1972, when the Supreme Court suspended the death penalty (it was reinstated four years later), only seven states allowed such sentences. Now every state bar Alaska gives juries the option of making sure that a murderer will never be released (perhaps to kill again) without actually killing him.

That makes them warier of the needle. Texas, for instance, introduced life-without-parole sentences in 2005. “When that happened,” says Craig Watkins, district attorney for Dallas County, the state’s second-most populous county, “you saw a decrease in prosecutors even bringing death-penalty cases...Now you have a choice. Before, you didn’t.” And indeed, Texas sentences fewer people to death now (nine in 2013) than in 2004 (23).

Most Americans still support capital punishment. But their majority has dwindled from 80% in 1994 to 60% in 2013, according to Gallup. Separate polls by the Pew Research Centre find that although most old and white Americans support it, young people are less keen and ethnic minorities such as blacks and Hispanics are solidly opposed. Since the young and non-white are America’s future, that suggests that demography favours the abolitionists.

Earlier this month a vote to repeal the death penalty narrowly failed in New Hampshire, but similar measures succeeded in six states between 2007 and 2013, reducing the number of capital-punishment states to 32. Among those states, 15 have carried out no executions since 2010. Just four—Texas, Virginia, Oklahoma and Florida—are responsible for roughly 60% of the executions since 1976. Texas alone carried out 37% of the total. Within capital-punishment states, a mere 15 counties are responsible for 30% of executions. (Although capital punishment is state law, generally the decision to seek the death penalty is made by district attorneys at the county level.)

Fans of the death penalty say it deters murderers. The evidence for this is at best equivocal. The number of murders fluctuates each year and has fallen sharply over time, from 24,500 in 1993 to 14,800 in 2012. Many factors affect the murder rate: demography, policing, culture, the job market and so on. No one really knows how much weight to give to each. But it seems improbable that the death penalty has much effect. Murderers are highly unlikely to be put to death (in 2012 there was one execution for every 345 murders). And they are staggeringly unlikely to be put to death before they reach middle age (the average wait on death row is more than a decade).

So when a social scientist claims to have shown that each execution prevents 2.5 murders (as one recent study found), it is reasonable to wonder if he was really able to separate the signal from the noise with such precision. A meta-study released by America’s National Research Council in April 2012 found that “research to date…is not informative about whether capital punishment decreases, increases or has no effect on homicide rates.”

The abolitionists’ most emotive argument is that juries make mistakes. Since 1973, 144 death-row inmates have been exonerated. Death-penalty proponents say this shows that the system is working: that multiple safeguards have prevented anyone innocent from being put to death. But is that true? Although there are no proven cases in recent decades, the Death Penalty Information Centre, an abolitionist organisation, points to ten executed men it suspects were innocent. The case of Cameron Todd Willingham is particularly compelling (see article).

Another reason why some voters are falling out of love with the death penalty is that it now costs much more to execute a killer than to lock him up forever. In Maryland, for example, it cost three times more—until last year, when the state abolished capital punishment. Governor Martin O’Malley cited the cost as one reason for pressing for abolition.

An execution itself is not expensive, but the years of appeals that precede it are. Defendants facing death tend to have more, better and costlier lawyers. Death-row inmates are more expensive to incarcerate, too: they usually have their own cells, with meals brought to them and multiple guards present for every visit. “It’s because of this myth that these people will be executed in a couple of months,” explains Richard Dieter of the Death Penalty Information Centre.

All states that execute people do so principally by lethal injection. Until 2010 most used three drugs: sodium thiopental to induce unconsciousness, pancuronium bromide to stop breathing and potassium chloride to stop the heart. In January 2011, however, the sole American producer of sodium thiopental ceased production, fearing a regulatory backlash in Europe if its drug was used to kill people. European producers have been reluctant to sell to American states for the same reason.

So states have turned to less-tested drugs, sometimes with disastrous results. Michael Wilson complained “I feel my whole body burning” as he was executed in Oklahoma last January with a drug cocktail featuring pentobarbital rather than sodium thiopental. Some states have turned to compounding pharmacies (small firms that cobble together drugs from their active ingredients), and have enacted laws keeping the source of their drugs secret. This month Oklahoma’s Supreme Court briefly stayed two imminent executions, concerned about secrecy. The Supreme Court ruled in 2008 that the three-drug protocol did not violate the constitution’s bar on “cruel and unusual punishments”, but newer injection methods remain legally untested, and have inspired lawsuits against several states.

The courts are unlikely to end the death penalty in America. But legislators and governors might. As Americans’ support for capital punishment recedes, more of their representatives will back abolition. Granted, everything could change if the bad old days of high crime and widespread fear were to return, but that seems unlikely. It may be a long wait, but the death penalty’s days are surely numbered.
+ + + + + + + + + + + + + + + + + +
Irrevocable

Texas may well have killed an innocent man
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ON THE morning of December 23rd 1991 a fire destroyed a home in Corsicana, Texas shared by Cameron Todd Willingham, his wife and their three daughters. The fire killed the girls; Mrs Willingham was at the Salvation Army store shopping for Christmas gifts. Mr Willingham survived. The next year he was convicted of setting the fire. He was sentenced to death and executed in 2004.

His conviction rested on arson investigators’ findings and the testimony of Johnny Webb, a jailhouse informant who claimed that Willingham had confessed to him. Shortly before the execution, Willingham’s lawyers sent the governor and parole board a report from Gerald Hurst, another arson investigator, detailing multiple flaws in the first investigation. He concluded that the fire was caused by a space heater or faulty electrical wiring. Officials appear to have received this report before Willingham’s execution, but did nothing with it. Several independent arson investigators reached similar conclusions.

Willingham insisted on his innocence, refusing to plead guilty even to avoid execution. Mr Webb testified that, as he was passing Willingham’s cell, he heard him confess to having done the deed to cover up child abuse committed by his wife. But no bruises or signs of abuse were found on the children’s bodies.

Mr Webb recanted his testimony in 2000. He then recanted his recantation, but admitted to a journalist that “It’s very possible I misunderstood what [Willingham] said.” Mr Webb also testified that he was promised no benefit in exchange for his testimony. In February, however, lawyers working to get Willingham a posthumous pardon revealed a note discovered in Mr Webb’s file with the Navarro County prosecutor promising a reduced charge “based on coop[eration] in Willingham”. On April 3rd Texas denied Willingham a pardon. His lawyers can reapply in April 2016.
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